DATE:

PLANNING COMMISSION MEETING OF OCTOBER 23, 2019

TO:

THE PLANNING COMMISSION

FROM:

STEPHANIE B. DAVIS, AICP SENIOR PLANNER

SUBJECT:

VARIANCE TO ALLOW A DETACHED ACCESSORY STRUCTURE
(PLAYHOUSE) TO BE CONSTRUCTED WITHIN THE REQUIRED FRONT
YARD SETBACK AT 6 COWELL LANE (APN 070-270-300)

RECOMMENDATION:
Staff recommends that the Planning Commission conduct the public hearing, and deny the Variance
request to allow for the construction of a detached accessory structure (playhouse) within the
required front yard setback at 6 Cowell Lane in Atherton based on the following findings and for
the reasons outlined in this report.
1. There are special circumstances applicable to the property, including size, shape, topography,
location or surroundings, where the strict application of the Zoning Title deprives such property
of privileges enjoyed by other property owners in the vicinity and under identical land use
zoning district classification.
Basis for finding: Staff does not believe that this finding can be met. While staff acknowledges
the unique configuration of the flag lot, staff does not find that the strict application of the
Zoning Title would deprive this property of privileges enjoyed by other properties in the vicinity,
as the construction of the structure in question – a 120 square foot accessory structure – could
still be constructed elsewhere on the property while meeting the standard requirements of the
Zoning Title. A variance is intended to address a hardship that results from unique or special
conditions of the property and that were not self-created physical improvements to the site.
2.

Granting the Variance does not constitute a grant of special privileges inconsistent with the
limitations upon other properties in the vicinity and zone in which such property is situated.
Basis for finding: Staff does not believe that this finding can be met as the granting of a
Variance at this property could be considered the granting of a special privilege inconsistent
with the limitations placed upon other properties in the vicinity. Issuing a variance for the
specific type of this request, construction of an ancillary accessory structure, may be
considered issuing an exception pertaining directly to the nature of the applicant’s request and
individual circumstances related to their proposed site’s physical design, not upon the nature
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of the property itself.
3. Granting the Variance will not adversely affect the interest of the public or the interest of the
residents and property owners in the vicinity of the premise in question.
Basis for finding: Staff believes this finding can be met. Existing vegetation and fencing, will
substantially screen the location of the proposed accessory structure so that it is minimally
visible from any neighboring property nor public right-of-way. The area of the proposed
structure within the required front-yard setback is relatively small in scope at 120 square feet
which reduces the massing introduced to properties in the vicinity. Neighboring properties have
submitted letters of support.
4.

The granting of the Variance is consistent with the objectives of the General Plan and the
Zoning Code.
Basis for finding: Staff does not believe this finding can be met, as the project could construct
this accessory structure elsewhere on the property while meeting the standard zoning
development standards, however just not in the specific location as desired by the applicant.
These regulations are adopted and intended for the orderly use of land, for the provision of
adequate light and air, and to promote the public health, safety, and general welfare. Further,
construction of the accessory structure has been determined by the Town Arborist as violating
the required Tree Protection Zone (TPZ) resulting in potential to have a long-term negative
impact to an existing heritage tree. As such, the project may be found to be inconsistent with
General Plan Land Use Goal 1.210 “To preserve the Town’s character as a scenic, rural,
thickly wooded residential area…” and Section 8.10.010 “Removal of and Damage to Heritage
Trees. Statement of Findings” which states that the Town finds and declares it is, “…endowed
and forested by oaks…” and “The preservation of these preservation of these trees is essential
to the health, welfare and quality of life of the citizens of the town…”.

BACKGROUND:
The site at 6 Cowell Lane is an interior lot, 1.1 acres in area, located in the R1-A Zoning District.
The flag lot is not “traditional” in configuration, as the western property line follows the existing
30- foot wide storm drain easement (the culverted Atherton Channel) which results in a meandering,
jagged property line following the channel bank. AMC defines “lot line, front” as, “..that boundary
of a lot’s narrowest portion abutting a public street or access area in the case of a flag lot, except
where a different front has been previously officially designated or recognized by the town.” At the
time of original construction for the main residence in 1976, a determination was made that the
eastern property line abutting the right side neighbor at 2 Cowell Lane was the designated front
property line, resulting in the property line abutting Camino Al Lago as the side property line and
the property line abutting the Atherton Channel the rear property line. In 1999, a variance was
granted which allowed the existing detached garage to be located in the required front and side yard
areas due to physical constraints found of site relative to the specific nature of the request (i.e.
construction of a detached, 2-car garage).
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In February 2018, the property was issued a Special Structures Permit by the Planning Commission
to demolish an existing swimming pool and construct a new swimming pool generally in its same
location, but which encroached within the required exterior side yard setback area (closest to
Camino Al Lago) for accessory structures (approved at 20 feet when 50 feet would otherwise would
be required).
In July 2019 the Town was made aware that a detached accessory structure (playhouse) was being
built potentially without a permit. Town’s staff inspected the site, determined that the accessory
structure (playhouse) was already built and was constructed in close proximity to existing heritage
trees. Following such, the Code Enforcement Officer, in conjunction with the Town’s Arborist,
Building Department and Planning Staff determined the structure was built without a permit and the
location in which it was constructed did not meet the Town’s applicable setback standards for
accessory structures, nor the required Tree Protection Zone (TPZ).
The Town’s Code Enforcement Officer has informed the property owner and staff that if approval is
not obtained for the accessory structure, then it will be required to be removed following the
required noticing and phased process of a “Notice and Order” by the Town’s Municipal Code.
The applicant submitted a Variance application to allow for consideration of the (built) accessory
structure (playhouse) to be located within the required front yard area.
ANALYSIS:
The request for an exception to development standards of the Zoning Title requires issuance of a
Variance by the Planning Commission in accordance with Chapter 17.16 of the Atherton Municipal
Code.
At the time of original construction for the main residence in 1976, a determination was made that
the eastern property line abutting the right side neighbor at 2 Cowell Lane was the designated front
property line, resulting in the property line abutting Camino Al Lago as the side property line and
the property line abutting the Atherton Channel the rear property line. All physical improvements
constructed on site since that time have been done so with these property line designations and
subsequent setback requirements. As such, the proposed accessory structure is located within the
required front yard. Staff evaluated a potential Lot Line Adjustment to the property in order to
consider construction of the accessory structure, however, would have resulted in the nonconforming setbacks for the main residence and other structures.
Beyond its front yard location, the proposed playhouse meets and/or exceeds all other development
setback regulations for an accessory structure, however, does not meet the Town’s required Tree
Protection Zones (TPZ). Please see table below.
Proposed Accessory Structure (Playhouse):
Setbacks
Front

Required

Provided

120’ from front property line or 30’ behind front 66’ from front property
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line of main residence

line, 4’ behind front line
of main residence

Exterior Sides

50’

120’ from left side
property line (Cowell
Lane), 170 from right
side property line
(Camino Al Lago)

Rear

10’

28 feet

Height

15’

TPZ (30” oak)

6x TPZ (minimum) 17’

5-6x TPZ or 14’

TPZ (34” oak)

6x TPZ (minimum) 17’

0.75-1x TPZ or 2-3’

The applicants have acknowledged that the playhouse was mistakenly constructed without a permit,
as they did not know that a small structure of this site required a permit to be issued. They believe
their lot is constrained, given its unusual shape, creek, prior lot line designations which supports
issuance of a Variance. They have submitted photographs of the playhouse from neighboring
properties and from Cowell Lane to demonstrate the minimal to no visibility of the structure.
Immediately adjacent sideyard neighbors have submitted their stated support of the Variance
application (See Attachment 3, Applicant’s Written Request). The applicants have also prepared a
project arborist report to assess any impacts the built playhouse may have had on the two existing
heritage Oak trees in its proximity. The project arborist report concludes that while the playhouse
foundation does slightly intrude into the drop line of the 34” heritage oak tree to the right of the
playhouse, that neither tree will be impacted by the playhouse. (See Attachment 4, Project Arborist
Memo).
As noted, a Variance was issued in 1999 that allowed for construction of the existing detached
garage to be located in the front yard setback. However, it is important to note that Variances are
analyzed on a case-by-case, project specific basis. While the property lines for the site to date,
which were designated in 1976, precludes the proposed accessory structure from being sited in its
proposed location, construction of the structure would not be completely precluded as there is still
area available on the property to allow for the construction of the playhouse, just not in the desired
location of the property owner. Based on past precedent and implementation, Staff believes that the
intended purpose of the first required Variance finding related to special circumstances of a
property pertain to the aspects of the physical property itself, not to the physical
improvements that were created on a property. While Staff does acknowledge the physical
configuration of the property, combined with the prior lot line designations, likely contributed to
the basis of Variance findings for the existing detached garage, does not believe a basis of all four
required Variance findings are similarly applicable given the specific nature of the current request,
which is construction of a smaller, detached accessory structure that could be constructed elsewhere
on the property.
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The Town Arborist has reviewed the plans and project arborist report and visited the site. She notes
that for a structure such as this, a TPZ of 8x would have been allowed, however the structure was
built at only a 5-6x TPZ for the 30” inch heritage oak to its left and a 0.75-1x TPZ for the 34” inch
heritage oak tree to its right. The Town Arborist notes that while the project arborist report notes “n
harm will come to the trees”, that this report was prepared after the work had been completed and
didn’t allow the project arborist to analyze anything below the play structure’s surface. She notes
that while damage done immediately to the tree was most likely minimal, she cannot confirm if any
roots over 2 inches were cut or not, that eventually the tree will get larger – likely impacting the
structure, will then likely, negatively impact the tree. Given such, combined with the placement of
the structure within the tree’s critical root zone and under its canopy, and the resulting TPZ’s which
do meet the existing, nor any proposed future modifications to the Town’s Heritage Tree Ordinance
currently being considered by the Town, does not recommend approval of the Variance.
The applicant has submitted statements of support from each adjacent side yard neighbor at 10 and
2 Cowell Lane.
CONCLUSION:
The criteria under which the Planning Commission may grant a Variance are contained in Atherton
Municipal Code Chapter 17.16 and governed by State Law. The Planning Commission may grant a
Variance if it makes all four findings listed in the Recommendation section of the staff report. As
indicated above, although staff does not find that granting of the Variance would have an adverse
impact to the public interest, nor neighboring properties in the vicinity, is relatively small in scope,
the existing siting of existing physical improvements does not completely deprive the property
owner the ability to construct the desired accessory structure elsewhere on the lot. Further, staff
does not find the specifics of the Variance application to be consistent with the General Plan as the
situation of the proposed structure does not meet the Town’s Heritage Tree Protection Zone (TPZ)
standards, and may conflict with General Plan Goal 1.120 and the Statement of Findings of Section
8.10.10 of the Atherton Municipal Code as noted above.
It is Planning Staff’s professional opinion that the proposal could constitute granting a special
privilege and that there are not special conditions that apply to this parcel and is therefore
recommending denial of the Variance request.
ALTERNATIVE:
The Planning Commission could approve or modify the request. Should the Planning Commission
decide to approve the request the Commission would need to make the required findings in the
affirmative and make the application subject to the Draft Variance Certificate provided (Attachment
1).
FISCAL IMPACT:
The applicants pay for all costs covering the processing of this application.
ENVIRONMENTAL IMPACT:
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This project has been determined to be exempt from the California Environmental Quality Act
(CEQA) pursuant to Section 15303, Class 3, which permits new construction of small structures.
RECOMMENDED FORMAL MOTION:
I move that the Planning Commission deny the Variance at 6 Cowell Lane to allow for the
construction of a detached accessory structure (playhouse) within the required front yard setback as
all four of the required findings cannot be and for the reasons enumerated in the staff report.
ALTERNATIVE FORMAL MOTION:
I move that the Planning Commission approve the Variance at 6 Cowell Lane to allow for the
construction of a detached accessory structure (playhouse) within the required front yard setback
based on the ability of the application to meet all four required findings as discussed at this meeting.
/s/ Stephanie Davis________________
Stephanie Davis, AICP, Senior Planner

Attachments:
1.
Draft Variance
2.
Town Arborist Memo, dated October 7, 2019
3.
Applicant’s Written Request, date stamped September 27, 2019
4.
Project Arborist Memo, date stamped September 27, 2019
5.
Proposed Plans, date stamped September 27, 2019

Town of Atherton
Town Administrative Offices
91 Ashfield Road
Atherton, California 94027
650-752-0500
Fax 650-688-6528
_____________________________________________________________________________________________________

TOWN OF ATHERTON
PLANNING COMMISSION
Draft VARIANCE
THIS IS TO CERTIFY THAT the Atherton Planning Commission at a regular
meeting thereof, held on Wednesday, October 23, 2019 did grant a Variance to allow for
the construction of detached accessory structure (playhouse) to be located within the
required front yard to Six Cowell, LLC pursuant to Atherton Municipal Code Sections
17.16, 17.32 and 17.40 at Cowell Lane, Atherton (Assessor’s Parcel Number 070-270300). The Variance was approved subject to the following conditions:
1. Construction shall be in strict compliance with the site plan submitted and
September 27, 2019, and as reviewed by the Planning Commission on October
23, 2019.
2. This and all other present and future improvements to the property shall comply
with R-1A zoning provisions and other applicable ordinances.
3. The applicant shall submit a landscape screening plan to the written satisfaction
of the Town Arborist.
4. If no action has been taken in one year, this variance will become null and void.
5. A separate formal application for the proposed construction shall be submitted
to the Planning Department for zoning clearance.
6. The Variance is limited to the construction as shown on the site plan submitted
and September 27, 2019, and does not establish a setback for future additions
to the residence or for the property.

_______________________
Lisa Costa Sanders,
Town Planner

Effective Date: ______________________
Atherton, CA

Memo
To:

The Atherton Planning Commission

From:

Sally D. Bentz-Dalton, Town Arborist

CC:

Stephanie B Davis, Senior Planner

Date:

10/7/19
Variance for Children’s Playhouse, 6 Cowell Lane

On June 19th, 2019 I visited the site because I was alerted by Monica Diaz in Code Enforcement that this site
was doing work without a permit. The site received a stop work order and I was there to check tree protection in
place. The work was already complete when I arrived. However, while I was there, I saw a play structure being
built very close to two heritage Oaks. I mentioned to the contractor and architect that this would not be approved
and would require a permit because it is over 6” tall. I have not visited the site since it has been finished.
I have denied similarly applied for structures or have verbally said that this would not be allowed that close to
heritage trees. As the tree protection zone (tpz) ordinance is finalized which will require structures to be 10x
away. Currently I could allow a structure like this to be 8x away. I would not allow anything closer as to
possible occur damage to the roots, and have work being done under the dripline. This is for damage to roots,
safety reasons and compaction in that area.
Looking at the submittal package I see a material that has been laid down causing compaction and or no water
to penetrate. The arborist photo shows materials on the base of the tree. This would not be allowed.
It is stated by applicant that shallow wide footings were how the structure was constructed. The footings were
12” down. The roots are mostly in the top 24” of soil. Therefore, we do not allow footings, foundation,
structures, synthetic grass, etc under the dripline.
On 8/14/19 Urban Tree Management Inc. submitted a report. Their certified arborist says no harm with come to
the Oak. This report was submitted after the work had been completed and did not see anything below the
surface.
The damage to the tree was most likely minimal. I cannot say if any roots over 2” were cut. Eventually the tree
will get larger and could impact the structure which then could impact the tree. The structure would need to be
removed or altered as the tree get larger. If the structure is required to be removed, then it should be removed
manually and with a certified arborist overseeing the removal and replacement of soil
The heritage tree ordinance is moving away from any conversation and discretion by the Town Arborist.
Currently or in the future a structure this close to heritage tree(s) would not be approved. It does not meet any
standard.
Per the plan submitted the structures is 14’ from a 30” dbh Coast Live Oak. This is between 5-6x the tpz. The
second tree is a Coast Live Oak that is 34” dbh and the structure is 2-3’ away per the plan submitted. 6x away
would be 17’ and 8x would be 22’. The structure does not meet any tpz standard and is within the critical root
zone.

Because the Town is moving towards a standard of 10x tree protection zone, because daily I deny projects that
want to work within the TPZ zone and because this structure is only 2-3’ away from a heritage trees and is
under the canopy I cannot support the structure. The applicant can consider if there are other viable locations for
the structure.
The information included in this memo is believed to be true and based on sound arboricultural principles and
practices.
Sincerely,
Sally D. Bentz
Town Arborist
Certified Arborist: WE#9238AM

.

For Atherton Planning Commission

6 Cowell Lane
Children’s Playhouse

•

•

•
•

Easement along Camino al Lago

Side designated as “Front”

Creek

Unusual shape
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Notes of support from neighbors

Pictures

Arborist report

•
•

Impact to neighbors

•
•
•
•

Lot constraints

Situation overview

Agenda

6 Cowell Lane Playhouse

There are two issues with the playhouse:

•
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Certified arborist report says no harm will come to the oak.

Our neighbors can’t see it and are supportive.

It is 120’ in from the street.

6 Cowell Lane Playhouse

We are seeking a Variance.

•

•
•
•

The Town arborist, while inspecting our front landscape project, observed the
violations and flagged it.

•

It is near another heritage oak.

It isn’t in the allowed Accessory Structure area.

Without even thinking for a second I needed a permit, I erected a 8’ x 15’
playhouse for the kids in the diseased oak’s place. I’m sorry. My fault.

•

•
•

A heritage oak our kids played on and around became diseased and was
removed (permitted).

•

Situation Overview

It is unusually shaped, which
makes setbacks punitive.

The creek runs through our
property and further restricts
usable area (9,795 sq ft).

The “Front” was designated as
our fence with our neighbor.
NOT, as one would expect, the
street at Cowell Lane.

There is an additional easement
along Camino Al Lago, which
further restricts usable area.

•

•

•

•
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6 Cowell Lane Playhouse

Our Lot Is Constrained

Our Lot

48,992 sq ft Lot

9,795 sq ft Creek

6,010 sq ft Accessory Area

We hope to build a pool house
in that area.

•

•

•

•

•
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•

•

•

•

6 Cowell Lane Playhouse

14,815 sq ft Accessory Area
(146% MORE)

0 sq ft Creek

39,200 sq ft Lot (20% LESS)

Typical Rectangular Lot

Our Lot vs Typical Lot

View from top to 10 Cowell Lane

View from top to 2 Cowell Lane

View from Front Fence (West of Gate on Cowell Ln)

View from Front Gate on Cowell Ln

Patel’s at 2 Cowell Lane - “We have no objection to the kids’
playhouse. We can barely see it from our property and once the
landscape matures a bit more, we won’t be able to see it at all.”

Barkley’s at 10 Cowell Lane - “We have no objection to the kids’
playhouse. We didn’t know it was there until he asked us if we
objected. The trees in and around the creek completely
obfuscate it and it isn’t visible from our property.”

•

•

6 Cowell Lane Playhouse

They are our only direct neighbors, and even so, 10 Cowell Ln is
across the creek.

•
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Both our neighbors have lived on our street for 20 years+

•

Neighbors Are Supportive

Architectural grade, kiln dried
redwood. I.e., lightweight
wood, refined appearance.

Shallow, wide footings.

•

•
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6 Cowell Lane Playhouse

Playhouse Details

(Full report attached)
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6 Cowell Lane Playhouse

“Also, there was once an oak where the play structure now
stands and it is our opinion that the main root structure
for that tree is not impacted by the play structure
foundation. Furthermore, both trees have been well cared
for with plenty of mulch and proper irrigation. Neither tree
will be impacted by the play structure foundation.”

Certified Arborist Report
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